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Despite the continued easing of upward price changes, insurers remain 
concerned about the pandemic’s impact on public companies and broader 
claims activity. Risk professionals and senior leaders will be challenged to 
continue to differentiate their risk and prepare for a higher level of scrutiny 
during upcoming renewals. 

PRICE INCREASES  
LEVELING OFF
The D&O insurance market has been challenging since the second half of 
2018, with D&O pricing consistently increasing year-over-year since that time. 
Underwriters have taken the position that the premiums they have collected 
in recent years have been insufficient relative to the uptick in shareholder 
class-action activity for public companies and resulting claims payments.

Concerns about underwriting profitability were further exacerbated by the 
COVID-19 pandemic and economic slowdown. Insurers were more disciplined 
in deploying capital, which restrained competition for much of 2020 and left 
D&O buyers with fewer options.

The tide, however, appears to be turning. In the third quarter of 2021, total 
program pricing for public companies increased, on average, by 8%. While 
still a material increase — and the 15th consecutive quarter in which primary 
and total D&O pricing increased — the third-quarter increase is lower than 
the 12.5% increase seen in the second quarter and far less than the greater 
than 30% increases buyers saw in each quarter in 2020 (see Figure 1).

Although the cost of US directors and officers liability (D&O) insurance continues to rise for nearly all 
buyers, the pace of change slowed considerably in the third quarter of 2021. In recent months, the market 
has become more dynamic, fueled by greater competition from existing insurers and new market entrants.

01| Primary and total D&O pricing for public companies 
continues to increase, but at a slower pace than in the 
early days of the pandemic.
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Primary pricing increases similarly slowed to 9% in the third quarter, down 
from 14.9% in the second quarter. Meanwhile, the proportion of buyers 
renewing with total program pricing increases shrunk meaningfully, from 94% 
in all of 2020 to 78% in the third quarter of 2021.

Monthly figures further highlight the degree to which the market is stabilizing. 
Total program pricing increases began to level off in January; following a 
slight uptick in February and March, pricing has continued to decelerate in the 
months since. Total program pricing for public companies increased 7.9% in 
August and just 2.5% in September. That’s down from double-digit increases 
in each of the first seven months of 2021 and a steep drop-off from the 
pandemic-era peak increase of 73% in March 2020 (see Figure 2).

02| Monthly D&O pricing increases in 2021 have been significantly smaller than those seen in 2020.
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Notably, average primary pricing increases in July and September 2021 were 
greater than total pricing increases in those months. This is an indication of the 
favorable effects that new capacity and insurers’ renewed appetites are having 
on the excess D&O marketplace.

D&O buyers should expect pricing increases to continue in the fourth quarter 
of 2021, but for those increases to continue to be less significant than in prior 
quarters. Those companies that can foster competition from multiple insurers 
should be best positioned to see more favorable results at renewal.
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NEW BUSINESS 
APPETITES REIGNITE 
INSURER COMPETITION
Since 2018, management liability insurers have been acutely 
focused on profitability rather than top-line growth. As a result, 
companies have often been left with few alternative options on 
each layer of their D&O programs at renewals.

In the first three quarters of 2021, however, buyers benefitted 
from a reenergized market, with many insurers showing an 
appetite for new business. At the same time, a number of new 
insurers have entered the management liability market since the 
third quarter of 2020.

These trends coincide with significant movement by senior 
underwriting managers between the largest writers of public 
company D&O. This has rejuvenated competition on certain 
renewals and helped to mitigate pricing increases — in some 
cases, significantly.

LITIGATION STILL A 
CONCERN DESPITE 
SLOWDOWN
Although competition is picking up, insurers remain wary of D&O 
claims activity. Federal securities class-action suits were filed 
with greater frequency over the last five years (2016 to 2020) 
compared to the previous decade. From 2017 through 2019, 
an average of 405 federal class-action suits were filed against 
public companies each year, according to Stanford Law School’s 
Securities Class Action Clearinghouse. That’s significantly higher 
than the annual average of 174 from 2006 through 2015.

Despite initial fears about a wave of COVID-19 and bankruptcy-related 
claims, the number of suits filed in 2020 fell to 321 — still a sizable number, 
but a substantial decline from the previous year (see Figure 3). The 
downward trend has continued in 2021: Just 155 federal securities class-
action suits were filed through the first three quarters of 2021.

03| The pace of securities class-action litigation 
has slowed considerably in 2020 and 2021.
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In recent years, insurers have also been concerned about 
shareholder derivative litigation, particularly the costs of  
so-called “event-driven” litigation. But after record 
derivative settlement activity in 2019 and 2020, no “mega” 
settlements were announced in the first half of 2021 and 
only one — in the amount of $300 million — has been 
announced so far in the second half of the year. Courts are 
dismissing a number of event-driven suits, including those 
focusing on board diversity, gender discrimination, cyber/
privacy risks, and COVID-19.

Another area of concern for insurers is the possibility of 
costly and less predictable parallel litigation in state and 
federal courts as a result of the US Supreme Court’s 2018 
decision in Cyan, Inc. v. Beaver County Employees Retirement 
Fund. Cyan held that securities claims can simultaneously 
be brought in state and federal courts. Such claims are 
commonly brought in connection with initial public 
offerings or secondary offerings by public companies.

Since Cyan, companies have increasingly included provisions  
in their bylaws or charters requiring any such claims be 
brought in federal court. Several decisions have upheld 
the validity of these provisions, contributing to a marked 
decline in this type of litigation being brought in state court.

RENEWAL PREPARATION, 
UNDERWRITER 
ENGAGEMENT REMAIN KEY
Beyond litigation, underwriters remain focused in 2021 on COVID-19’s 
impact on businesses — even as the economy continues to rebound 
in much of the world. Among other topics, insurers are frequently 
asking insureds about their return-to-work policies and the extent to 
which their sales teams and overall growth opportunities face lingering 
pandemic-related challenges.

Insurers are also scrutinizing environmental, social, and governance 
(ESG) issues during the underwriting process. In March, the Biden 
administration’s new leadership at the Securities and Exchange 
Commission (SEC) announced the formation of an ESG task force, which 
is expected to publish new ESG and climate-related disclosure guidance 
in the coming months.

At the same time, shareholder activism on ESG matters continues to 
increase and find success. Regulations addressing board diversity and 
related disclosures have also been introduced by the Nasdaq Stock 
Market and a number of states.

Amid this heightened scrutiny, it’s important for companies to:

• Demonstrate to underwriters that they have resilient risk profiles 
and strong balance sheets.

• Highlight management’s ability to successfully lead their companies 
out of the economic downturn, in line with growth trajectories that 
may have been interrupted over the last 18 months.

• Convey with confidence that any representations on diversity, 
equity, and inclusion; sustainability; privacy; and other matters  
are in line with good investor disclosure practices.
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MARKET PRESSURE ON 
PRIVATE COMPANIES, 
NONPROFITS CONTINUES
Private companies have also experienced steady D&O pricing increases 
since early 2020, albeit on a smaller scale than public companies. In the third 
quarter of 2021, total program pricing increased, on average, 11.6%, while 
primary program pricing increased 16% (see Figure 4).

While price increases have begun to slow, D&O buyers continue to face 
challenging renewals. Companies with more than $1 billion in assets or 
revenues typically have difficulty securing full entity coverage, while those 
for which a known de-SPAC transaction has been announced are seeing 
significantly higher retentions, and amendments that limit coverage, typically 
to the securities exclusion in D&O policies.

Individual insurers are not willing to deploy significant capital to write 
coverage for startups and companies with perceived financial and/or solvency 
challenges; where coverage is available, it now typically costs more and is 
accompanied by more restrictive terms and conditions. Nonprofit healthcare 
and managed care entities, meanwhile, continue to see pricing increases at 
renewal above the averages across all industries, along with antitrust coverage 
limitations and separate, higher retentions for claims brought by physicians.

Across all industries, insurers are attempting to introduce a number of 
coverage limitations in policies. These include exclusions for claims brought 
by creditors in bankruptcy proceedings as well as claims brought by 
shareholders, antitrust exclusions, specific litigation exclusions, and excessive 
fee exclusions (for fiduciary liability buyers).

With underwriting scrutiny remaining high, private companies and nonprofit 
organizations should be ready to provide significantly more information to 
underwriters than in the past. Among other items, insurance buyers should 
prepare to show insurers:

• Full annual audited financial statements

• Interim unaudited financial statements

• Lists of board members

• Ownership “cap” tables

• Details on debt coming due within the next 18 months

• Details on layoffs (for employment practices liability renewals)

• Social engineering controls (for crime renewals)

• Excessive fee questionnaires (for fiduciary liability renewals)

04| Private company and nonprofit D&O pricing increases 
have moderated in 2021.
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EXCESSIVE FEE LITIGATION 
STRAINS FIDUCIARY 
MARKETPLACE
Through the first three quarters of 2021, fiduciary liability insurers sought 
sharp pricing increases beyond those they secured in 2020. The third 
quarter of 2021 saw total fiduciary program pricing increase an average of 
22.5% (see Figure 5). As litigation moved to smaller plans, pricing for plans 
with assets between $101 million and $250 million rose an average of 
31.8%, and 28.6% for plans with assets between $251 million and $1 billion.

Recent pricing increases have been driven primarily by an uptick over 
the last 18 months in “excessive fee” litigation, in which plan participants 
allege that sponsors have not properly negotiated the administrative 
service fees passed on to participants. The frequency of suits has become 
concerning to underwriters: In 2020, plaintiffs brought nearly 100 cases — 
a fivefold increase from 2019, according to Bloomberg Law. Just over  
40 such suits had been filed through mid-October 2021 — a substantial 
drop from 2020 but still more than double the total for all of 2019.

Although insurers continue to seek significant pricing increases, the more 
drastic impact is on retentions. For midsize to large plans, retentions 
that may have been $50,000 historically now range from $1 million to $15 
million. Insurers are simultaneously restricting capacity — some insurers 
that had previously offered up to $15 million in policy limits are now 
offering just $10 million or perhaps even $5 million. 

In response to this challenging market, most fiduciary liability buyers 
are marketing their programs to secure more favorable pricing and 
terms. While historically a few large insurers wrote the bulk of fiduciary 
insurance, this marketing is introducing more insurers into the mix.

Underwriters now expect that insureds have certain controls in place  
to manage fiduciary liability risks — for example, issuing requests for 
proposals from prospective service providers, benchmarking fees, limiting 
revenue sharing, and using lowest class funds. Those without such 
controls may not be able to obtain coverage at any price.

To achieve the best results, companies should be prepared for questions about these 
activities. All fiduciary liability buyers should be ready to complete extensive supplemental 
applications specific to fee litigation risks. In some cases, it may be advisable for companies 
to engage underwriters in calls or presentations to best position themselves at renewals.

05| Total fiduciary liability pricing increased more than  
20% for the second consecutive quarter.
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