
 
 

 
INCORPORATE LOCALLY, ACT GLOBALLY 

 
The legislature in British Columbia is considering a new law that would give a company the option to 
become a “benefit company,” a new type of corporation that is required to account for interests beyond 
the corporation itself.  Such corporations would be required to act “responsibly and sustainably,” which 
the new law defines as: 
 

1. taking into account the well-being of persons affected by the 
operations of the benefit company, and  

 
2. endeavouring to use a fair and proportionate share of available 

environmental, social and economic resources and capacities. 
 

These obligations must be “balanced” with the obligation to act in the corporation’s best interests. This 
opportunity should be a welcome development; without more responsible business practices, we will be 
unable to address the planet’s most pressing issues, including climate change, growing inequality and 
economic instability.  But some may ask whether this new form is necessary for BC, since Canadian law 
already incorporates stakeholder interests. 
 
While Canadian corporate law does differ in significant aspects from Anglo-American law (which is very 
shareholder-centric), there would still be great potential for benefit corporation provisions—created 
with Canadian business in mind—to contribute to a more sustainable and just capitalism.  Indeed, 
Canadian scholars and practicing lawyers have noted the uncertainty of the law today, and the 
corresponding utility of an unambiguous statute; in 2014, the Canadian Bar Association recommended 
that the federal corporate law be amended to include a benefit corporation option. 
 
The Shareholder Primacy Problem Is Global Because the Capital Markets Are Global 
 
Benefit corporation law gives companies an option to clearly state that shareholder return will not be 
prioritized above environmental and social concerns.   This gives businesses and investors a tool to 
address the theory and practice of “shareholder primacy,” the unfortunate and dangerous idea that 
corporations do the most good by making the most money for shareholders. In some countries, 
including the US and the UK, corporate law has developed a strong form of shareholder primacy, 
requiring directors of corporations to favor shareholder interests.  In countries like the Canada, the 
requirements on directors are not as strong or clear, and it has been clarified through case law that 
directors may consider stakeholder interests in considering what is in the best interests of the 
corporation. 
 
But even in countries that do not have strong shareholder primacy laws, there is utility in a legal tool like 
the benefit corporation. The utility arises from the fact that the core problem of shareholder primacy 
originates not in the law, but in the capital markets. These markets are global in the 21st century, so that 
capital moves rapidly from country to country in search of better returns.  Even if the law does not 



 
 
require shareholder primacy, many shareholders are likely to press directors to maximize their return, 
and to replace them if they do not.  This profit motive is not confined to the US, and all countries, 
including Canada, will be well-served by developing an array of options for businesses that want to 
pursue reasonable profits without sacrificing social and environmental priorities.  
 
Canadian companies are just as subject to hedge fund raids and shareholder demands as other 
companies participating in those markets. The global problem of shareholder primacy demands a global 
solution.  That’s why benefit corporations are a worldwide phenomenon—statutes have been passed in 
South America and in Europe, and are progressing around the world. 
 
Of course, any corporate law solution must be tied to local law—that is why the proposed BC statute 
looks quite different from the statutes adopted so far in the US— it is designed for the local 
environment—Think Global, Act Local, as they say. 
 
Arguments Should Focus On the Merits of the Statute 
 
Benefit corporation laws are often associated with B Lab, a non-profit organization that promotes 
turning business into a force for a healthier planet and society.  Among its many activities, B Lab, with 
sister organizations around the world, supports jurisdictions that are pursuing benefit corporation laws 
as part of its non-profit mission to advance responsible business practices.  B Lab has already certified 
250 companies in Canada, and does not need a legal change to continue to grow; nor would BC benefit 
corporations ever be required to use any of B Lab’s services (even if they chose to use its standards, 
which are available for use by any company free of charge).  
 
Canadian Corporate Statutes Do Not Currently Require the Level of Accountability Contemplated by 
Benefit Corporation Law  
 
Canadian skeptics distinguish American and Canadian corporate law because, they say, directors in the 
US must act in the best interests of the corporation and its shareholders, but in Canada, they must only 
act in the interests of the corporation.  Further, it is argued, when Canadian directors act, they can 
consider stakeholder interests, like those of workers and the community where the company operates. 
As many Canadian scholars and practicing lawyers have noted, it isn’t clear that this means they must 
consider those interests.  More importantly, it is not at all clear that they must-- or even can-- consider 
the interests of those stakeholders separate and apart from the interests of “the corporation.”  
 
This is where the benefit corporation comes in.  Read the definition of responsible and sustainable 
again.  Directors of a British Columbian benefit company would be required to account for everyone 
whose wellbeing they affect; moreover, they would have to attempt to confine themselves to using a fair 
amount of resources.  These obligations simply do not exist for a conventional Canadian company. 
 
Consider an oil and gas producer whose best strategy for making profits, employing workers, and paying 
taxes to support the local community is to fully exploit all of its reserves, as fast as possible.  No one 
realistically claims that Canadian corporate law would require it to consider the limits of our global 



 
 
atmosphere to hold carbon without creating dangerous increases in temperatures—if this were the 
current law for all corporations, imagine the effect it would have had on Canada’s extraction industry. 
That, in a nutshell, is the problem of our age—corporations, the most powerful force in our economy, 
are not fully accountable for the consequences of their actions.  
 
Yes, Canadian corporate law may be “better” than American law, in that it permits broader thinking by 
directors that allows for greater responsibility.  But that is true in many countries, especially those with a 
civil law tradition.  Benefit corporation law adds value in these jurisdictions, however, by clearly 
mandating that corporations account for all of their impacts on society and the planet.  
 
Lawyers note: In the famous BCE case, the Canadian Supreme Court most frequently cited on 
shareholder primacy, the directors were permitted to choose the transaction that paid shareholders the 
most, while also damaging the stakeholders in question (the bondholders) the most, as long as the letter 
of the law was followed.  Is there really no room for a Canadian statute that gives stakeholder interests 
greater priority than the bondholders received in BCE? 
 
Benefit Corporation Legislation Creates Real Change 
 
The critics actually understand all of this, because they often cap their argument by stating the belief 
that Canadian law might move in the direction of full accountability for all corporations, and that 
creating a separate form of responsible corporation will hamper that development.  
 
But waiting for the courts to impose benefit corporation law on all Canadian companies favours hope 
over experience: no court anywhere has taken such a leap, and the reaction of the corporate community 
to such a mandate would likely be overwhelming.  
 
In contrast, creating the benefit company as an option is a sound strategy for changing the paradigm: 
once the form is available, investors, employees, customers and others will be able to apply pressure to 
corporations to adopt the new form.  Imagine that a mining company says it cannot be responsive to 
demands to cleanse its supply chain of all human rights violations because of the expense.  With benefit 
corporation law available, employees and shareholders can demand the company convert to benefit 
corporation law status, so that it will be required to fully account for the human toll of its supply chain. 
Too much is at stake for waiting and hoping.  It’s a time for action. 
 
Benefit Corporation Law is Broader than Social Enterprise Law 
 
It is also claimed that social enterprise forms developed in some provinces, like the ”Community 
Contribution Companies,” already address the need for socially responsible entities. This misses the 
mark: social enterprise forms are meant for a very specific type of company—one where the social 
impact of the corporation is its primary purpose. These companies are tightly regulated, in order to 
make sure they are fulfilling their social purpose.   In contrast, the benefit corporation can be used by 
any company, even a mainstream business, as long as it is willing to commit to sustainable and 
responsible operations. 



 
 
 
Benefit Corporations Are More Resistant to Greenwashing than Conventional Corporations 
 
This brings us to a final objection—the concern that without the strict requirements of a social 
enterprise, the new form will be used for greenwashing—that is, corporations will become benefit 
companies just for the halo of sustainability, but will then act like any other corporation.  
 
This is an odd objection.  Yes, greenwashing is a problem, but it is already rampant, and it seems very 
unlikely that a company would put itself in the position of allowing a new type of lawsuit and making 
new mandatory disclosures just to up their greenwashing game.  The entire point of the statute is to 
allow companies and their shareholders to agree in the company constitution that they are creating a 
sustainable enterprise, and to give directors and shareholders a tool to do that.  Better that 
greenwashing be attempted in companies where there is a remedy and mandatory disclosure than 
where there isn’t. 
 
Final Thought 
 
The arguments against trying benefit corporation law in a Canadian province at times seem almost 
jingoistic, insisting that Canada doesn’t need an American import to improve its corporate law.  But if 
the arguments about the direction of corporate law in Canada are correct, then it is the US that took a 
Canadian idea—eliminate shareholder primacy—and simply made a few adjustments.  That model has 
now been used in the US by more than 8,000 companies that have raised over US$2 billion in outside 
capital. There is no good reason to deny Canadian businesses the opportunity to take the next step 
down a path that they have led the way on already. 
 
 
 

 


