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Top Stories [Top] 

 

A Look at the EU’s GDPR One Year After its Effective Date 

Reuters published a two-part review of the European Union’s (“EU”) General Data Protection Regulation (“GDPR”), 
which celebrated its one-year anniversary on May 25th. In Part One, Reuters discussed what has occurred in the year 
since GDPR became effective. In Part Two, Reuters talked about the data privacy challenges to come, specifically 
focusing on the California Consumer Privacy Act, or “GDPR-lite,” as well as other new data privacy regulations that 
are expected in the near future.  

 

Large Penalties Don’t Seem to Affect the Bottom Line for Some Companies 

According to DealBook, companies that have had to pay large penalties for misconduct have not seen much negative 
impact on their bottom line. Examples of this trend include Wells Fargo, which received hefty penalties from regulators 
in 2016 for creating fake accounts to inflate cross-selling of its products and in 2018 for improper mortgage lending 
practices. Despite these penalties, the bank earned over $22 billion in 2018. In another example, Facebook had to 
create a substantial reserve to resolve a Federal Trade Commission investigation into possible violations of a privacy 
consent decree with the agency. In spite of this and possible future losses it could incur over its privacy practices, 
Facebook’s net income was $2.4 billion last quarter, which means that any future payments will probably not 
significantly affect the company’s future profits. 

 

How Companies Can Work Through Another Recession 

Harvard Business Review looked at the recession of 2007-2009 to determine what companies need to do in the event 
of another economic meltdown. According to the article, companies that both reduce their workforce and capital 
expenditures, while at the same time sustain their research and development (“R&D”) and corporate social 
responsibility (“CSR”) investments, have a better chance at adjusting to the challenges that arise during an economic 
meltdown. Harvard Business Review. 

 

That Pesky NPS Can Be Misleading 

https://www.reuters.com/article/bc-finreg-gdpr-one-year-report-card-part/data-privacy-and-gdpr-at-one-year-a-u-s-perspective-part-one-report-card-idUSKCN1SS2K5
https://www.reuters.com/article/us-bc-finreg-gdpr-report-card-2/data-privacy-and-gdpr-at-one-year-a-u-s-perspective-part-two-u-s-challenges-ahead-idUSKCN1SZ1US
https://www.nytimes.com/2019/05/15/business/dealbook/corporate-misconduct-wells-fargo-goldman-sachs.html
https://hbr.org/2019/05/save-or-invest-how-companies-should-navigate-recessions


While many corporations rely on net promoter scores (“NPS”) to measure customer satisfaction, some academics are 
questioning whether the way in which NPS is measured requires a larger sample size in order to garner results that 
are actually useful. The Wall Street Journal. 

 

Construction Industry In-House Counsel Should Be Ready for Aggressive Anti-Corruption 
Enforcement 

The U.S. Department of Justice (“DOJ”) is starting to be more aggressive on Foreign Corrupt Practices Act (“FCPA”) 
and False Claims Act (“FCA”) enforcement in the construction industry. As a result, in-house counsel in that industry 
needs to be ready to be faced with more compliance issues. Corporate Counsel. 

 

Law Firm Insights [Top] 

 

Proposed Revisions to Accelerated and Large Accelerated Filer Definitions 

Several firms discussed the SEC’s proposed amendments to Securities Exchange Act Rule 12b-2 that would exclude 
smaller reporting companies with less than $100 million in revenues from the “accelerated” and “large accelerated” 
filer definitions, relieving these companies from requirements to obtain an attestation of their internal control over 
financial reporting from an independent outside auditor. Baker Hostetler noted that the proposed amendments are 
designed to align the accelerated and large accelerated filer definitions with changes to the “smaller reporting 
company” definition, which the SEC revised in 2018. White & Case observed that the proposed changes would be the 
most beneficial to certain companies in the biotech and health care industries, since these companies often have very 
low revenues despite also having large market capitalizations. Gibson Dunn pointed out that the proposed 
amendments received a mixed reception by the SEC, with Commissioner Robert J. Jackson Jr. raising concerns 
about the lack of current data supporting the benefits of the proposed changes to companies or assessing the 
potential risks to investors. 

For additional analysis of the SEC’s proposal, please see client alerts by Davis Polk, Debevoise & Plimpton, Jones 
Day, Katten, Locke Lord, Mayer Brown, Morrison Foerster, Paul Weiss, Sidley, and Simpson Thacher & Bartlett. 

 

Attorney-Client Privilege  

Baker Botts examined the risks to attorney-client privilege posed by the disclosures made by companies to common 
third parties, including employees, outside auditors, consultants, insurers, and the government. The firm offered 
strategies for mitigating the risks presented by third-party disclosures. 

Lowenstein Sandler considered a federal court decision in Universal Standard, Inc. v. Target Corporation, in which the 
court held that certain company emails were not protected by attorney-client privilege because employees of a public 
relations firm hired by the company had been copied on the emails. The firm advised companies to avoid copying 
outside consultants except in very limited circumstances or else risk waiving privilege. 

Locke Lord, Seyfarth Shaw, and Shearman & Sterling addressed attorney-client privilege in the context of merger 
agreements by analyzing the Delaware Court of Chancery’s decision in Shareholder Representative Services LLC v. 

https://www.wsj.com/articles/the-dubious-management-fad-sweeping-corporate-america-11557932084?mod=hp_lead_pos5
https://www.law.com/corpcounsel/2019/05/31/building-up-compliance/
http://www.lexissecuritiesmosaic.com/gateway/sec/proposed-rules/34-85814.pdf
https://www.bakerlaw.com/alerts/sec-proposes-changing-definitions-of-accelerated-filer-and-large-accelerated-filer-to-provide-relief-to-smaller-reporting-companies
https://www.whitecase.com/publications/alert/sec-continues-path-simplifying-public-company-requirements
https://www.securitiesregulationmonitor.com/Lists/Posts/Post.aspx?ID=366
https://alerts.davispolk.com/10/4294/uploads/2019-05-17-sec-proposes-relaxed-audit-rule-for-smaller-companies.pdf?sid=7989222d-57e5-47d4-8d34-217612ba10b7
http://www.debevoise.com/-/media/files/insights/publications/2019/05/20190523_sec_proposes_to_eliminate.pdf
https://www.jonesday.com/sec-proposes-amendments-to-accelerated-filer-and-large-accelerated-filer-definitions-05-23-2019/
https://www.jonesday.com/sec-proposes-amendments-to-accelerated-filer-and-large-accelerated-filer-definitions-05-23-2019/
http://www.kattenlaw.com/files/625558_2019_05_17_chi_cfwd.pdf
https://capitalmarkets.lockelord.com/2019/05/10/sec-proposes-further-relief-for-low-revenue-smaller-reporting-companies/
https://www.mayerbrown.com/-/media/files/perspectives-events/publications/2019/05/secs-proposed-amendments-to-accelerated-and-large-accelerated-filer-definitions.pdf
https://www.mofo.com/resources/publications/190514-sec-proposes-changes.html
https://www.paulweiss.com/media/3978669/23may19-accelerated-filer.pdf
https://www.sidley.com/-/media/update-pdfs/2019/05/20190514-corporate-governance-update.pdf?la=en
https://www.stblaw.com/docs/default-source/memos/firmmemo_05_15_19.pdf
http://www.bakerbotts.com/insights/publications/2019/january/toolkit-threats-to-privilege
https://www.lowenstein.com/news-insights/client-alerts/attorney-client-privilege-logs-and-public-relations-firms-a-recent-warning-in-the-sdny-on-maintaining-the-privilege-litigation
https://mergers.lockelord.com/2019/06/03/delaware-court-of-chancery-provides-reminder-of-importance-of-privilege-carve-out-provision-%e2%80%8ein-merger-agreement/
https://www.seyfarth.com/uploads/siteFiles/publications/OMM060419LIT.pdf
https://www.shearman.com/-/media/Files/Perspectives/2019/06/Keep-Your-Hands-Off-My-Privilege.pdf?la=en&hash=0761CA146EBD44CA6973E60028030F798C2F580F


RSI Holdco LLC, in which the court held that a carve-out provision in the private-company merger agreement between 
the parties permitted the seller to assert privilege over pre-merger communications. 

 

Exclusive Forum Provisions 

Ropes & Gray looked at the current use of exclusive forum provisions by companies as a means to avoid having to 
defend against shareholder litigation brought in multiple jurisdictions. 

 

Director Equity Compensation 

Bracewell analyzed the trends in director equity compensation it observed during the current proxy season, with 
particular focus on the inclusion of “director-specific limits on the size of annual equity awards to non-employee 
directors under long-term incentive plans.” 

 

Exhibit Redaction Guide 

Skadden offered guidance to companies on how to comply with the SEC’s amended rules on redacting immaterial and 
commercially sensitive information from exhibits to filings and “the process companies should follow to prevent the 
public disclosure of information redacted from their exhibits.” 

 

IPO Guide 

Latham & Watkins published the 2019 edition of its guide to initial public offerings (“IPOs”), which includes updates to 
reflect recent legal developments. 

 

Notable No-Action Letters [Top] 

 

MiMedx Does Not Need to Supply Audited Financial Statements to Shareholders 

The SEC’s Division of Corporation Finance granted MiMedx Group Inc.’s request for an exemption from a Securities 
Exchange Act Rule 14a-3(b) requirement to include audited financial statements in the company’s annual report 
provided to shareholders in connection with an annual shareholder meeting for the election of three Class II directors, 
which MiMedx is required to hold under an order issued by a Florida court as a result of a shareholder lawsuit. The 
company, which is currently facing a proxy contest, stated that an independent internal investigation has delayed the 
completion of the audit of its financial statements and added that it will disclose to shareholders all available material 
information so that they can then make an informed voting decision. (5/30/2019) 

 

Quick Hits [Top] 

 

https://www.ropesgray.com/en/newsroom/alerts/2019/05/A-Fresh-Look-at-Exclusive-Forum-Provisions
https://bracewell.com/index.php/insights/compensation-newsletter-trends-director-equity-compensation-proxy-season
https://www.skadden.com/insights/publications/2019/05/a-guide-to-redacting-commercially-sensitive
https://www.lw.com/thoughtLeadership/lw-us-ipo-guide
http://www.lexissecuritiesmosaic.com/net/public/HLog.aspx?FromPage=weekly&uid=120755&date=05/31/2019&gourl=http://www.lexissecuritiesmosaic.com/gateway/sec/no-action-letters-test/mimedx-group-053019-14a3.pdf


Agency Investigations 

B Communications Ltd., a holding company with a controlling interest in Israel’s largest telecommunications 
provider, disclosed that the SEC has issued a Formal Order of Private investigation as to the company’s Internet Gold. 
The order authorizes an investigation of possible FCPA violations with respect to information found in criminal 
investigations in Israel. (5/15/2019) 

McKesson Corp. disclosed that it was served with a subpoena by the U.S. Department of Health and Human 
Services related to the company’s participation in the Medicaid Drug Rebate Program. (5/15/2019) 

 

Enforcement Actions 

The SEC announced charges in a contested civil proceeding against Kik Interactive Inc. for conducting an illegal 
$100 million securities offering of digital tokens, alleging that the company sold the tokens to U.S. investors without 
registering their offer and sale as required by the U.S. securities laws. (6/4/2019) 

The SEC brought charges against David A. Altom, a senior manager at Seventy Seven Energy Inc., and Gabriel V. 
Graven, Altom’s close friend and neighbor, alleging that the pair engaged in insider trading in the securities of 
Seventy Seven ahead of the public announcement of the company’s acquisition by Patterson-UTI Energy Inc. 
Without admitting or denying the allegations, Altom and Graven each settled the charges. Altom consented to the 
entry of a cease-and-desist order and agreed to pay a civil penalty of $85,000. Graven also consented to the entry of 
a cease-and-desist order and will pay a total of $274,251.59 in disgorgement, interest, and penalties. (5/29/2019) 

 

Noteworthy M&A Activity 

Cypress Semiconductor Corporation announced that it has agreed to be acquired by fellow semiconductor maker 
Infineon Technologies AG in an all-cash deal valued at around $9.4 billion. (6/3/2019) 

Regional electric utility El Paso Electric Company announced that it will be acquired by the Infrastructure 
Investments Fund, an investment vehicle advised by J.P. Morgan Investment Management Inc., for approximately 
$4.3 billion. (6/3/2019) 

Real estate investment trust (“REIT”) Hospitality Properties Trust announced that it will acquire a net lease portfolio, 
which includes 774 service-oriented retail properties net leased to tenants in 22 different industries, from Spirit MTA 
REIT for $2.4 billion in cash, excluding transaction costs. (6/3/2019) 

Multitenant communications REIT American Tower Corporation announced that it will acquire Eaton Towers 
Holding Limited, which owns and operates approximately 5,500 communications sites across five African markets, 
for around $1.85 billion, which includes the assumption of debt. (5/30/2019) 

Oil and gas exploration and production company Devon Energy Corporation announced that it has agreed to sell its 
Canadian business to Canadian Natural Resources Limited for $2.8 billion. (5/29/2019) 

NXP Semiconductors N.V. announced that it will acquire the wireless connectivity portfolio of fellow semiconductor 
manufacturing company Marvell Technology Group Ltd. in an all-cash transaction valued at $1.76 billion. 
(5/29/2019) 

http://www.lexissecuritiesmosaic.com/net/Public/SECFilings/DisplayExhibit.aspx?AccessionNumber=0001213900-19-008646&amp;Cik=1402606
http://www.lexissecuritiesmosaic.com/net/Public/SECFilings/DisplayExhibit.aspx?AccessionNumber=0001213900-19-008849&amp;Cik=1090159
http://www.lexissecuritiesmosaic.com/net/Public/SECFilings/DisplayExhibit.aspx?AccessionNumber=0000927653-19-000009&amp;Cik=927653
https://www.lexissecuritiesmosaic.com/gateway/sec/press-release/2019-87.htm
http://www.lexissecuritiesmosaic.com/gateway/sec/admin-proceeding/34-85956.pdf
https://www.lexissecuritiesmosaic.com/net/public/secfilings/DisplayExhibit.aspx?AccessionNumber=0001104659-19-033282
https://www.wsj.com/articles/infineon-to-buy-cypress-semiconductor-in-multibillion-dollar-deal-11559540811
https://www.lexissecuritiesmosaic.com/net/public/secfilings/DisplayExhibit.aspx?AccessionNumber=0001140361-19-010234
https://www.lexissecuritiesmosaic.com/net/public/secfilings/DisplayExhibit.aspx?AccessionNumber=0001104659-19-033281
https://www.lexissecuritiesmosaic.com/net/public/secfilings/DisplayExhibit.aspx?AccessionNumber=0001053507-19-000084
https://www.lexissecuritiesmosaic.com/net/public/secfilings/DisplayExhibit.aspx?AccessionNumber=0001193125-19-162861
https://www.lexissecuritiesmosaic.com/net/public/secfilings/DisplayExhibit.aspx?AccessionNumber=0001193125-19-159172


Frontier Communications Corporation announced that it will sell its operations and all associated assets in 
Washington, Oregon, Idaho, and Montana to private investment firm WaveDivision Capital LLC in partnership with 
Searchlight Capital Partners LLC for $1.352 billion in cash. (5/29/2019) 

Payment technology companies Global Payments Inc. and Total System Services Inc. announced that they have 
agreed to combine in an all-stock merger of equals, a transaction that values Total System at approximately $21.5 
billion. (5/28/2019) 

International Speedway Corporation, an owner and operator of motorsports entertainment facilities, announced that 
it will be acquired by NASCAR Holdings Inc. in an all-cash deal valued at around $2 billion. (5/22/2019) 

Beauty products company Avon Products Inc. announced that it has agreed to be acquired by Brazilian cosmetics 
company Natura & Co. in an all-stock transaction that values Avon at $3.7 billion. (5/22/2019) 

Global technology company Hewlett Packard Enterprise Company announced that it will acquire supercomputer 
developer Cray Inc. in an all-cash transaction valued at $1.3 billion. (5/17/2019) 

Diversified technology company Colfax Corporation announced that it will sell its Air and Gas Handling business to 
private equity firm KPS Capital Partners LP for an enterprise value of $1.8 billion. (5/16/2019) 

 
 
Editors: Erin Connors, Miriam Robin and Mark Olsen  

 To subscribe, contact us by email at info@intelligize.com or by phone, at 1-888-925-8627.  

 

  

  

 

https://www.lexissecuritiesmosaic.com/net/public/secfilings/DisplayExhibit.aspx?AccessionNumber=0000950157-19-000673
https://www.lexissecuritiesmosaic.com/net/public/secfilings/DisplayExhibit.aspx?AccessionNumber=0001193125-19-157733
https://www.lexissecuritiesmosaic.com/net/public/secfilings/DisplayExhibit.aspx?AccessionNumber=0000051548-19-000024
https://www.lexissecuritiesmosaic.com/net/public/secfilings/DisplayExhibit.aspx?AccessionNumber=0000950157-19-000622
https://www.lexissecuritiesmosaic.com/net/public/secfilings/DisplayExhibit.aspx?AccessionNumber=0001104659-19-030135
https://www.lexissecuritiesmosaic.com/net/public/secfilings/DisplayExhibit.aspx?AccessionNumber=0001193125-19-150551
mailto:erin.connors@lexisnexis.com
mailto:miriam.robin@lexisnexis.com
mailto:mark.olsen@lexisnexis.com
mailto:info@intelligize.com
tel:1-888-925-8627
http://www.lexisnexis.com/
https://www.intelligize.com/contact/

