
 

FAST Act Compliance Checklist                Draft as of 5.2.19 
 
Companies registered with the Securities and Exchange Commission (SEC) are busy digesting SEC Release No. 33-10618, FAST Act Modernization 
and Simplification of Regulation S-K. This wide-ranging final update to Regulation S-K impacts many topic areas and filings.  

We want to help you adapt to this new guidance, which is why we put together a checklist that highlights key action items that should be taken 
sooner rather than later. These include understanding how companies should drive shareholder communications and amend current filing 
language. 

As you go through the modernization and simplification process, keep these key topics on your radar. 

Action Item Background Effective Date Reference Reviewer(s) 
Engage with key stakeholders 
Evaluate the potential cost and 
time savings reaped from 
reduced/redacted disclosure 
and enable your Investor 
Relations team to 
communicate your decisions to 
investors. 

The SEC has been marching towards disclosure 
simplification; however, shadow regulators have not 
always been in step. (Witness ISS’s and Glass Lewis’s 
reactions to curtailed executive compensation disclosure 
for smaller reporting companies.) Prepare and deploy your 
elevator pitch before business partners object. 

N/A N/A  

Update cover pages to include 
a description of securities 
registered under ’34 Act 
Section 12 
 

Cover pages will now list the national exchange or 
principal US market for securities, the trading symbol, and 
title of each class of securities. 

5/2/2019 Forms 8-K, 10-
Q, 10-K, 20-F, 
and 40-F 

 

Eliminate the Form 10-K cover 
page checkbox that indicates 
Section 16 delinquencies  

The SEC eliminated the checkbox indicating the absence of 
Reg. S-K Item 405 disclosure in a company’s Form 10-K 
stating: “the value of this cover page disclosure has 
outlived its usefulness as a tool to 
facilitate the staff’s processing and review of the form.” 
(SEC Release No. 33-10618) 

5/2/2019 Form 10-K  

Determine if attachments to 
material agreements contain 
material information 

Companies can omit entire schedules and similar 
attachments to required exhibits, provided:  
• They do not contain material information  

5/2/2019 Reg. S-K Item 
601(a)(5) 

 

https://www.govinfo.gov/content/pkg/FR-2019-04-02/pdf/2019-05695.pdf
https://www.govinfo.gov/content/pkg/FR-2019-04-02/pdf/2019-05695.pdf
https://www.intelligize.com/is-third-party-securities-regulation-having-its-day/
https://www.winston.com/en/executive-compensation-blog/iss-and-glass-lewis-to-the-sec-we-will-decide-what-companies-must-report-not-you.html
https://www.winston.com/en/executive-compensation-blog/iss-and-glass-lewis-to-the-sec-we-will-decide-what-companies-must-report-not-you.html


 

Action Item Background Effective Date Reference Reviewer(s) 
Companies are no longer 
required to file immaterial 
schedules to their material 
contracts. 

• They are not otherwise disclosed in the exhibit or the 
disclosure document.  

The filed exhibit must contain a list briefly identifying the 
contents of any omitted schedules and attachments. This 
separate list can be avoided if the information is already 
included within the exhibit in a manner that conveys the 
subject matter of the omitted schedules and attachments. 

Revise your confidentiality 
legends 
Don’t let your team be lulled 
into complacency by the lack of 
formal submission process for 
confidential treatment 
requests. Have standard 
confidentiality legends on deck. 

The amendments eliminate the need for advance 
submission of formal confidential treatment requests. 
Companies can exclude information that is (i) not material 
and (ii) would likely cause competitive harm to the 
company if publicly disclosed. However, the current 
requirements for marking exhibits subject to confidential 
treatment remain in place. Revamp template language 
that references submission requests to the SEC for 
confidential treatment and mark appropriately: 
• Mark the exhibit index to indicate that portions of the 

exhibit or exhibits have been omitted. 
• Include a prominent statement on the first page of the 

redacted exhibit that certain identified information 
has been excluded from the exhibit because it is both 
(i) not material and (ii) would be competitively harmful 
if publicly disclosed. 

• Indicate with brackets where the information has been 
omitted from the filed version of the exhibit. 

On 4/1/2019, the SEC Division of Corporation Finance  also 
published an announcement: “New Rules and Procedures 
for Exhibits Containing Immaterial, Competitively Harmful 
Information.” 

4/2/2019 Reg. S-K Items 
601(b)(10) and 
601(b)(2) 

 

Document redaction decisions 
Maintain an internal record of 
information currently required 
by a ’34 Act Rule 24b-2 and ’33 

Upon request, companies are expected to promptly 
provide supplemental materials, including an unredacted 
copy of the exhibit and an analysis of why the redacted 

4/2/2019 Reg. S-K Items 
601(b)(10) and 
601(b)(2) 

 

https://www.sec.gov/corpfin/announcement/new-rules-and-procedures-exhibits-containing-immaterial
https://www.sec.gov/corpfin/announcement/new-rules-and-procedures-exhibits-containing-immaterial
https://www.sec.gov/corpfin/announcement/new-rules-and-procedures-exhibits-containing-immaterial


 

Action Item Background Effective Date Reference Reviewer(s) 
Act Rule 406 confidential 
treatment requests. 

information is both (i) not material and (ii) would be 
competitively harmful if publicly disclosed, to the SEC.  

Renew expiring confidential 
treatment requests  

In light of the confidential treatment request sea change 
for new contracts, The SEC’s Division of Corporation 
Finance issued a short form as an alternative maneuver to 
the traditional process of seeking extensions of existing 
confidential treatment orders.  
Refiling the redacted exhibit in the manner specified by 
the FAST Act redacted exhibit rules will not provide 
confidential treatment for the previously filed CTR 
information. Companies do not have to refile the 
unredacted documents with the request nor provide the 
supporting analysis previously provided if the analysis 
remains the same as presented in the most recent 
application. 

4/16/2019 Short Form 
Application 

 

File a Reg. S-K Item 202 
description of ’34 Act 
registered securities a Form 
10-K Exhibit 4.* 

The SEC believes that investors should be able to easily 
locate an updated description of their rights as security 
holders by referring to the company’s most recent annual 
report. 

5/2/2019 Reg. S-K Item 
601(b)(4)  

 

Review annual report exhibit 
indices and consider 
eliminating material contracts 
that were fully performed 
more than two years from the 
registration statement or 
report 

Companies with established reporting histories are longer 
be subject to the two-year look back requirement because 
investors would continue to have access to any material 
agreements previously filed on EDGAR. 

5/2/2019 Reg. S-K Item 
601(b)(10)(i) 

 

Revaluate property materiality 
If you’re not in the excluded 
mining, real estate, and oil and 
gas industries, disclose only 
material physical property. 

SEC guidance is rarely this straightforward: “unless 
otherwise specified, disclosure need only be provided 
about a physical property to the extent that it is material 
to the company. […] In some cases, application of this 
analysis may result in a description of property on an 
individual basis or on a collective basis, or may result in no 
disclosure” (SEC Release No. 33-10618) 

5/2/2019 Reg. S-K Item 
102 

 

https://www.sec.gov/corpfin/streamlined-procedure-confidential-treatment-extensions
https://www.sec.gov/divisions/corpfin/short-form-extension-requests.pdf
https://www.sec.gov/divisions/corpfin/short-form-extension-requests.pdf


 

Action Item Background Effective Date Reference Reviewer(s) 
 

Review risk factors patterned 
on soon-to-be-obsolete Reg. S-
K Item 503(c) examples 
The SEC is scrapping boilerplate 
risk factor examples, which 
haven’t been updated since 
1964, and you should too. 

To encourage a principles-based approach, the SEC has 
eliminated its previously enumerated risk factors. 
• lack of an operating history; 
• lack of profitable operations in recent periods; 
• financial position; 
• business or proposed business; or 
• lack of a market for your common equity securities or 

securities convertible into or exercisable for common 
equity securities. 

If these bullet points closely resemble your existing risk 
factor language, carefully evaluate whether these items 
merely check a box – or truly constitute a risk to your 
business. 
 

5/2/2019 New Reg. S-K 
Item 105 
Old Reg. S-K 
Item 503(c) 

 

Flag the location of year-to-
year financial condition 
comparisons 
Determine where current Reg. 
S-K Item 303(a) year-to-year 
comparisons of financial 
conditions currently reside 
(hint: MD&A) and consider how 
to direct retail investors to 
them. Consider adding subject 
headings, HTML bookmarks, 
and other formatting to current 
disclosure to make future cross 
reference easier. 

Reg. S-K Item 303(a) requires companies to discuss their 
changes in financial condition, and prior Instruction 1 to 
the item stated that this discussion should include the 
three-year period covered by the financial statements and 
either use year-to-year comparisons or any other format 
that in the company’s judgment would enhance a reader’s 
understanding. Under the new regulations, companies 
including financials for a three-year period can ditch the 
earliest year’s comparison if such discussion was already 
included in any other of the company’s prior filings on 
EDGAR. (This provision does not affect smaller reporting 
companies already limiting their disclosure to a two-year 
period.) 
However, to rely on this new instruction, companies must 
include a statement that identifies the location in the prior 
filing where the omitted discussion may be found. Don’t 
make your investors (or SEC Examiners) scramble for this 
information. 

5/2/2019 Reg. S-K Item 
303 and Form 
20-F 

 



 

Action Item Background Effective Date Reference Reviewer(s) 
 

Hyperlink to information 
incorporated by reference 
A company will be required to 
include a hyperlink to any 
information that is 
incorporated by reference to a 
document previously available 
on EDGAR. 

Initially, incorporation by reference was limited to exhibits, 
but over time the SEC has increasingly permitted 
incorporation by reference in other contexts. 

5/2/2019 ‘33 Act Rule 
411(b)(4), ’34 
Act Rule 12b-
23(a)(3), ’34 
Act Rule 12b-
32, ’40 Act 
Rule 0-4, Reg. 
S-T Items 102 
and 105 

 

Remove financial statement 
cross references and 
incorporations by reference 
Search your financial 
statements for references to 
disclosure in other parts of the 
filing or for information 
incorporated by reference from 
other filings. 
 

The SEC was concerned that incorporating by reference, or 
cross-referencing to, information outside of the financial 
statements could create confusion about which financial 
information has been audited or reviewed by the 
independent auditor. Double-check your filings for 
references that muddy the waters between auditor-
reviewed financial statements and other filings/sections. 

5/2/2019 Reg. S-T Item 
411, ‘34 Act 
Rule 12b-23, 
’40 Act Rule 0-
4, and Forms 
S-1, S-3, S-11, 
and F-1 

 

Determine your Inline XBRL 
cover page tagging deadline 
Meet with your EDGAR filing 
and XBRL tagging teams well in 
advance of your compliance 
deadline. 

Companies must tag all cover page data in Inline XBRL, but 
the data-tagging requirements are subject to a three-year 
phase-in.  

Operating Companies Compliance Date* 
Large accelerated filers 
that prepare their financial 
statements in accordance 
with U.S. GAAP 

Reports for fiscal periods 
ending on or after June 15, 
2019 

Accelerated filers that 
prepare their financial 
statements in accordance 
with U.S. GAAP 

Reports for fiscal periods 
ending on or after June 15, 
2020 

See 
Background 
column 

Forms 10-K, 
10-Q, 8-K, 20-F 
and 40-F 

 



 

Action Item Background Effective Date Reference Reviewer(s) 
All other filers Reports for fiscal periods 

ending on or after June 15, 
2021 

* Form 10-Q filers will not become subject to the Inline 
XBRL requirements with respect to Form 10-K or any other 
form until after they have been required to comply with 
the Inline XBRL requirements for their first Form 10-Q for a 
fiscal period ending on or after the applicable compliance 
date for the respective category of filers. That is, filers will 
begin complying with their first Form 10-Q in the 
applicable fiscal period. 

 


