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Introduction

M&A transactions have always carried with them risks and liabilities that add 
to the complexity – and, in some instances, jeopardize the viability – of deals. 
But perhaps now more than ever, social, political and data privacy issues have 
as much of an impact on a transaction’s success as sound financial statements. 

Anecdotally, the evidence has piled up in recent 
years. Witness Verizon’s discovery of a prior 
data breach at Yahoo! after having executed an 
acquisition agreement to acquire the company. 
The breach nearly scuttled the deal, and ultimately 
resulted in a $350 million reduction in the 
purchase price. And then there was the Starwood 
data breach – only discovered long after its 
acquisition by Marriott – that has caused the 
surviving company headaches in recent months.

The #MeToo movement has similarly impacted 
businesses, with 21st Century Fox’s bid to 
acquire Sky PLC threatened by scandals at Fox 
News, and the Weinstein Co. filing for bankruptcy 
last year after the allegations against its co-
founder surfaced.

And then there is the ever-growing influence  
of China as a global economic power, which has 
been at least partially responsible for increased 
diversity in the types of targets and transactions 
that must consider the potential impact of the 
Committee on Foreign Investment in the United 
States (CFIUS). After recent FIRRMA legislation, 
critical technology is now officially on par with 
critical infrastructure.

While these anecdotal nuggets tell a compelling 
narrative, the hard data serves to credential 
them as actual trends. The following infographic 
series, sourced from transaction documents 
available in the Intelligize M&A application, 
seeks to examine three of these factors – 
cybersecurity, the #MeToo movement and 
foreign investments in the U.S. (CFIUS). 

Our findings illustrate a sharply increasing due 
diligence on cyber risk in M&A deals, as data 

breaches of companies like Marriott, Equifax, 
Anthem and countless others have placed public 
companies on high alert. Indeed, the common 
belief regarding data breaches has evolved from 
“if” to “when” – which is evident in the way 
transaction documents are drafted. 

Likewise, where in the past, company 
representations regarding sexual harassment  
or misconduct were nearly unheard of, the 
#MeToo movement’s role in finally holding 
prominent executives, celebrities and other 
public figures accountable for their actions 
towards women has triggered a substantial 
increase in sexual harassment and sexual 
misconduct disclosures – most prominently 
during the last half of 2018.

And while the Committee of Foreign Investment 
in the United States (CFIUS) has long played a 
role in ensuring that mergers don’t result in 
foreign powers gaining disproportionate control 
over U.S. commerce, the continued rise of China 
as a world economic superpower in recent years 
has made it an ever more prominent tool. Indeed, 
our findings show a growing diversity of industries 
that must now pay heed to CFIUS – no longer  
is it primarily the domain of those in the 
manufacturing sector. 

While these three (and other) factors are 
currently en vogue and likely will be for the 
foreseeable future, it’s certain that forward-
thinking corporate governance policies will  
gain the attention of acquirers and targets  
in the years to come.  

https://www.forbes.com/sites/allbusiness/2018/11/11/data-privacy-cybersecurity-mergers-and-acquisitions/#3a19fa3572ba
https://www.law360.com/articles/1124440/investors-say-us-too-in-wake-of-sexual-misconduct-claims
https://www.law360.com/articles/1124440/investors-say-us-too-in-wake-of-sexual-misconduct-claims
https://www.law360.com/articles/1124440/investors-say-us-too-in-wake-of-sexual-misconduct-claims
https://www.law360.com/articles/1124440/investors-say-us-too-in-wake-of-sexual-misconduct-claims
https://www.law360.com/articles/1124440/investors-say-us-too-in-wake-of-sexual-misconduct-claims
https://home.treasury.gov/system/files/206/FR-2018-22182_1786904.pdf
https://www.intelligize.com
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Perhaps not surprisingly, in the last five years, we have  
seen a sharp increase in the attention businesses worldwide  
pay to cybersecurity risk issues.  
 
This is evident in our examination of M&A transaction documents found on the 
Intelligize platform going back to 2014. The increase is particularly prominent in the 
last three years, where cybersecurity risk representations continue to rise even as the 
number of SEC-filed M&A transaction documents remains relatively flat. Famously, the 
massive Marriott data breach, disclosed in late 2018, was actually the result of a breach 
of Starwood Hotels systems that went undiscovered during the due diligence phase of 
the companies’ merger, and in fact, went unidentified until long after the deal’s close. 
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Methodology
The above data was sourced from the Intelligize M&A application. SEC-filed transaction 
documents in counted deals have representations that there have been no cybersecurity breaches 
– sometimes called a “negative” cyber risk representation. The statistics indicate the number of 
transactions, rather than the number of mentions or documents filed. Our research uses the date 
of “1st Filing” with the SEC, which, in the overwhelming majority of transactions, is the transaction 
announcement date.

M&A Deals with Transaction Documents Containing Cyber Risk Clauses

12.8%
17.3% 22.2% 24.1%

32.8%

https://hbr.org/2019/03/the-marriott-breach-shows-just-how-inadequate-cyber-risk-disclosures-are
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#MeToo has been a huge national movement in the last 
two years, with a light being shown on the treatment of 
women in both corporate environments and throughout 
society in general. 

As countless corporate executives, celebrities and politicians have had 
their treatment of women exposed, public companies engaged in M&A 
negotiations have increasingly recognized sexual harassment and other 
allegations of sexual misconduct as a significant risk factor that must  
be addressed in M&A transaction documents. Of the more than 1,200 
M&A transactions in 2017 analyzed by Intelligize, only one included a 
representation relating to sexual harassment or misconduct. Fast  
forward just one year and approximately the same number of 2018 
transactions yielded 45 representations. 

It is important to note that these representations are often formal 
acknowledgements of a company’s due diligence in the area of sexual 
misconduct, rather than recitations of specific incidents. These 
representations illustrate the #MeToo movement’s impact on the 
corporate sustainability of public companies. 

#MeToo

Methodology
This data tracks representations in SEC-filed M&A transaction documents regarding allegations or 
settlements of sexual harassment claims. The statistics indicate the number of transactions, rather than 
the number of mentions or number of documents filed. Our research uses the date of “1st Filing,” with the SEC, 
which, in the overwhelming majority of transactions, is the transaction announcement date.

Sexual harassment/misconduct representations Sexual harassment/misconduct accusations
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•  #MeToo representation data is taken from the Intelligize M&A application
• #MeToo accusation data provided by The New York Times

https://www.nytimes.com/interactive/2018/10/23/us/metoo-replacements.html
https://www.nytimes.com/interactive/2018/10/23/us/metoo-replacements.html
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CFIUS

The Committee in Foreign Investment in 
the United States (CFIUS) has assumed a 
more prominent role in the evaluation of 
M&A transactions in the last 10 years.  
 
Much of that ascent to prominence can be 
attributed to China and its seemingly insatiable 
appetite for investments in the innovations of 
U.S.-based companies. Simply put, CFIUS is a tool  
in the U.S. government’s arsenal that can be used  
to regulate the influence that foreign nations are 
able to exert on American business. 

Since 2014, 167 targets with assigned SEC Standard 
Industrial Classification (SIC) codes have announced 
deals with M&A transaction documents that mention 
CFIUS in their representations or covenants. These 
typically included either the representation that a 
particular transaction is not covered by CFIUS, or a 

covenant stating that the parties involved  
will submit information to CFIUS as part of  
the transaction. During that time, at least nine 
transactions have been terminated due to a deal’s 
failure to clear CFIUS. These include: Qualcomm/
Broadcom, Cogint/Bluefocus, Xcerra/Hbei Xinyan 
Equity, Moneygram/Ant Financial, Aleris/Zhongwang, 
Lattice Semiconductor/Canyon Bridge Capital, 
Cree/Infineon Technologies, AIXTRON SE/Fujian 
Gran Chip Investment, and Western Digital/
Unisplendour Corporation.

Not surprisingly, the majority of recent CFIUS 
representations and covenants are present in the  
IT, electronics and consumer products sectors; 
however, viewing the full breadth of industries in 
which CFIUS has come into play provides a strong 
indication of the sectors in which China and other 
drivers of the global economy are most interested. 

Methodology
The above data was sourced from the Intelligize’s M&A application and includes representations or covenants  
in SEC-filed M&A transaction documents that have any mention of CFIUS. Our data tracks targets with an 
assigned SEC Division of Corporate Finance Assistant Director Offices (AD Office). That is, this is not a 
transaction count. Where there is more than one target – and therefore more than one AD Office reported – 
each target’s AD Office is counted separately. Some targets do not have an assigned AD Office – for 
example, if a public company acquires a private company, the private company will typically not have an 
assigned AD Office. Our research uses the date of “1st Filing” with the SEC, which, in the overwhelming 
majority of transactions, is the transaction announcement date.

CFIUS Representations & Covenants by SIC Code, 2014–2018
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https://www.sec.gov/corpfin/contact/cf-contact-us.html
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About Intelligize

Intelligize M&A Application Data Details

Intelligize is the leading provider of best-in-class content, exclusive news  
collections, regulatory insights, and powerful analytical tools for compliance  
and transactional professionals.
 
Intelligize offers a web-based research platform that ensures law firms, accounting firms, 
corporations and other organizations stay compliant with SEC regulations, build stronger 
deals and agreements, and deliver value to their shareholders and clients.
 
Headquartered in the Washington, DC metro area, Intelligize serves Fortune 500 
companies, including Starbucks, IBM, Microsoft, Verizon and Walmart, as well  
as many of the top global law and accounting firms.
 
In 2016, Intelligize became a wholly-owned subsidiary of LexisNexis®, a leading  
global provider of content-enabled workflow solutions designed specifically for 
professionals in the legal, risk management, corporate, government, law  
enforcement, accounting and academic markets.
 
For more information, visit www.intelligize.com.

•  The Intelligize database of Mergers & Acquisitions contains more than 15,000 
transactions – each for $1 million or more – from 2008 to present.

•  All new transactions are added to the Intelligize database  
within 24 hours of the 1st Filing’s release date.

info@intelligize.com | 888-925-8627


